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Forty years ago, the Renaissance legal historian Donald R. Kelley suggested 
that medievalists take an interest in “de origine feudorum,” the philological 
and historiographical pursuit of the origin of feudal law by sixteenth-cen-
tury legal scholars. For Kelley, the “pioneering mediaevalists” who began 
the historical study of feudalism deserve attention for their contribution to 
the development of historical writing, for their links to the Enlightenment 
and later philological nationalisms, and for their role in shaping historical 
knowledge, on which he cites Herbert Butterfield’s maxim: “Our knowledge 
of the past is seriously affected if we learn how that knowledge came into 
existence and see the part which historical study itself has played in the story 
of the human race.”1 Ironically however, feudalism’s central importance to 
historiography has itself deterred critical investigation of this search for feu-
dal origins, which not only laid the narrative basis of all subsequent concepts 
of feudalism, but also — and more importantly  — mediated the theorization 
of sovereignty and subjection by some of Europe’s most influential sixteenth-
century jurists at a crucial moment of empire, slavery, and colonialism. Long 
before feudalism’s denomination as an “ism” in the eighteenth century, the 
spatio-temporal concept of a feudal European past “came into existence” as 
an argument over the nature of sovereignty and the history of imperium (in 
its related senses of executive power and supreme territorial rule), culminat-
ing in a theory of slavery and of a social contract.2 To this conjunction we 
owe the later, persistent association of the Middle Ages with subjugation, 
as well as the role of the Middle Ages as the enabling figure of exclusion in 
much philosophical and political thought.

The early historiography of feudal law coalesced as the point of 
articulation for a discourse of time (the rejection/reclamation of a “barbaric” 
past) and a discourse of power (the theorization of the sovereign relation), 
and ultimately yielded a period concept foundational to “modern” theories 

Journal of Medieval and Early Modern Studies 36:2, Spring 2006 
DOI 10.1215/10829636-2005-001  © 2006 by Duke University Press



224  Journal of Medieval and Early Modern Studies / 36.2 / 2006

of state. It was driven by conflict, and its history is a tangle of contradictions 
for three reasons, which I will set out briefly here and explain in the course 
of this essay. First, it was the medium for competing origin stories: French 
legists interested in forwarding France’s claims to legal independence usually 
argued for a Frankish origin of feudal law, while Italian and German legists, 
interested in defending the authority of Roman civil law and the continuity 
of empire, argued for a Roman origin (these have been called “German-
ist” and “Romanist” positions, respectively). Legists on both sides wished to 
claim feudal law because, for reasons I will explain below, it occupied a priv-
ileged position in legal textual history and it offered a way to connect this 
textual authority to contemporary legal agendas. Second, the main players 
in this controversy (“feudists” as they called themselves) stood in a conflicted 
relation with the humanist movement that united them. They embraced, on 
the one hand, the Petrarchan dictate to purge texts of postclassical barba-
risms, but refused, on the other hand, an outright rejection of postclassical 
legal codes and commentary. Indeed, an insistence upon Frankish origins 
sometimes required a paradoxical embrace of “barbarian” etymology. Third, 
commentaries on the feudal relation (of lord and vassal) soon became an 
important foundation for competing theories of sovereignty, particularly in 
regard to absolutism.

As this argument shifted from the hands of legists to those of politi-
cal theorists such as Jean Bodin, it became key to theorizing the relation of 
sovereignty and slavery in domestic and international law. In this new role 
the historiographical condensation of a “feudal” past both facilitated the 
transference of the “problem of slavery” from the contemporary slave trade 
to a brutal past, and grounded arguments regarding the “free” political sub-
ject and a social contract. The becoming-feudal of the Middle Ages, in other 
words, is the narrative and conceptual basis of what has become known as 
“modern” politics.

By the close of the sixteenth century, the narrative of a “feudal” 
European past was securely entrenched in political and historical thought, 
and the initiating performance of its early historiography disappeared. As a 
symptom of this effacement we are left with feudalism’s central but always con-
flicted role in mediating theories of power and temporality, signaled most 
obviously, perhaps, by the enduringly contested status of “feudalism” itself.3 
More telling, however, is the centrality of feudalism to conceptualizing a 
shift in power relations — for example, the cry to abolish la féodalité on the 
eve of the French Revolution, feudalism’s linchpin role in the Marxist para-
digm, and accusations of feudalism against “destabilizing” nations today.4 



Davis / Feudal Law and the Writing of History  225

Crucial to these processes is feudalism’s productive relation with histori-
cism (handled most interestingly by Hegel, to whom I will return), which 
on the one hand underwrote linearity by bonding “feudalism” and “the 
Middle Ages,” and on the other hand loosed feudalism to roam across time 
and space, but always as a temporal marker, a tick on the clock of develop-
ment.5 Early feudal historiography operated in conflicting modes, one that 
depended upon and identified with the materiality of a “feudal” past, and 
one that repudiated material detail as it strove to conceptualize a universal 
“spirit of the law.” The temporal boundaries that it constituted were there-
fore aporetic, secured by an incipient positivism and idealism that together 
convey the legacy of periodization.

As a way of approaching feudal historiography, we may begin with 
the simple but salutary reminder that medieval people — even medieval 
lawyers — did not think of their time as feudal any more than they thought 
of it as medieval. There were “fiefs” of course, at certain times and certain 
places, as well as laws governing fiefs. (A fief was a right over, not owner-
ship of property, which was often a portion of land but could also be, for 
instance, a right to collect a certain tax.) These laws comprised one aspect of 
medieval contract and property law, and addressed relations between prop-
erty holders, mainly aristocrats, such as the rules for inheriting, securing, or 
alienating fiefs. “Feudal law” did not appear as law until the twelfth century, 
when it became important for negotiating and defining sovereignty, and 
after which royalty, popes, and nobility could draw upon an academically 
rarefied group of texts (commonly referred to as the Libri feudorum) to exert 
pressure and gain political advantage.6 Feudal laws did not, however, address 
the status of nonproperty holders, such as serfs. The centrality of property to 
any analysis of social and political history argues, of course, for the extension 
of these laws to consideration within a socioeconomic system, but such late 
analysis did not arise until the eighteenth-century legal and economic syn-
theses of thinkers like Montesquieu, William Blackstone, and Adam Smith. 
By then, the politically fraught concept of a feudal past had been at work for 
centuries, and these late analyses owe enormous debts to — and have in turn 
regenerated — the constitutive work of early feudal historiography.7

This essay focuses mainly on the crucial early decades of feudal 
historiography’s long, conflicted story, and on just a few of its most domi-
nant characters: François Hotman, a fiery Huguenot and Gallic national-
ist, famous as a proponent of resistance theory and an important supporter 
of Henry de Navarre; Ulrich Zasius, Germany’s leading legal scholar and 
practicing magistrate, intimate of the Hapsburgs and close friend of Eras-
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mus; and Charles Du Moulin, “the prince of legists,” staunch French royalist 
under Henry II and vociferous antipapist. These legists and their contempo-
raries narrativized the fief and established the feudal relation as a universal 
category of sovereignty, thus preparing for its extension to a theory of slavery 
and its contrast to citizenship in the work of Jean Bodin, with which I will 
conclude.

There has been scant attention paid to feudal historiography, and 
not inconsequentially that which does exist came through a search for the 
origins of modern historical method. In his important essay on the feudists, 
Kelley argues that we must look beyond their ideological agendas to their 
role in shaping historical method: “What is far more interesting” than their 
political agendas, he argues, “is the way in which our problem [of feudal 
origins] illustrates the awakening of historical consciousness and the enrich-
ment — or should we say adulteration? — of historical writing by the techni-
calities of legal scholarship.”8 Reading Kelley’s statement against the grain, 
I want to suggest that the feudists’ merger of legal technique and historical 
narrative, rather than illustrating an “awakening of historical consciousness,” 
formed political conditions and concepts of temporality that have privileged 
early modernity as the moment of such an “awakening.”

Temporal contradictions

To a surprising degree, the story of feudal historiography leans upon the 
strange history of a particular medieval book. The narrative of a feudal past 
did not begin, as one might think, from study of a broad array of medieval 
documents and laws, but from the commentary tradition on the twelfth-
century Italian Libri feudorum, an eclectic collection of treatises, statutes, 
and northern Italian legislation regarding fiefs. The Libri started as a private, 
mostly Lombard collection, and accumulated in various recensions through-
out the twelfth and thirteenth centuries in the context of the revival and 
teaching of Roman law.9 In the early thirteenth century, the influential glos-
sator Hugolinus appended a recension of the Libri to the corpus of Roman 
law, and from that point on it circulated with the standard manuscripts of 
civil law used throughout Europe for teaching, and to a lesser degree for 
practice. After the legist Accursius glossed it along with the entire Roman 
code in his authoritative thirteenth-century Glossa ordinaria, the Libri ’s 
place in the corpus of Roman civil law was secure, although its nonclassical 
Latin sometimes prompted commentators to question its authenticity  — that 
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is, the veracity of its ancient Roman heritage.10 The Libri thus existed in a 
fairly stable but sometimes vexed relation with the Roman law from which 
it drew authority, and when jurists took it up in the sixteenth century, this 
relation would provide the wedge for debate. Ironically, then, feudal law 
entered legal historiography’s mainstream with an ancient Roman passport, 
by virtue of a twelfth-century humanism that both enabled and put a fold 
into the “Renaissance” cleansing and recuperation of a legal past.

The history of the Libri and its commentary tradition challenges 
many standard concepts of a feudal timeline. The onset of the Libri ’s 
immense popularity and the initiation of its burgeoning commentary tradi-
tion in the thirteenth century is “astonishing,” Kenneth Pennington notes, 
and “presents a historical puzzle for two reasons”:

First, by the thirteenth and perhaps as early as the twelfth cen-
tury, the system of personal and property relationships that his-
torians have denominated feudalism was distinctly on the wane. 
Medieval society was no longer structured around warrior vassals 
holding fiefs in return for military and other services. Mercenary 
armies and professional civil servants were instead the new key 
piece of a changing economic and administrative world. Second, 
what feudal custom did remain in use varied from place to place. 
The Lombard customs in the Libri feudorum had no necessary 
similarity to the customs anywhere else in Europe. Yet not only 
was the Libri feudorum the second most popular private law col-
lection after the Decretum of Gratian, but it also continued to be 
published, consulted, and commented on by academics and prac-
titioners throughout Europe well into the early modern period.11

This contradiction within feudalism — that is, the temporal contradiction 
between the written tradition that ultimately generated the conceptualiza-
tion of feudalism and that which feudalism came to describe — finds its par-
allel in the many contradictions that scholars now acknowledge as inhabiting 
the term. Pennington offers two explanations for the disparities he identifies. 
First, “written feudal law was largely an academic creation” perpetuated by 
the pedagogy and tradition of law schools, a suggestion that coincides with 
Susan Reynolds’s argument in her Fiefs and Vassals that the academic law of 
fiefs was a creation “of a culture of academic and professional law and of pro-
fessional, bureaucratic government that had developed since the twelfth cen-
tury,” upon which she builds her contention that this law, read retroactively, 
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has disproportionately influenced feudal historiography.12 It is worth noting 
that the emphasis of these academic laws on bonds of fidelity, sometimes 
with explicit reference to sexual liaisons, suggests intriguing intersections 
with the contemporary development of “courtly love.”13

Second, Pennington observes that the Libri was “a work of generali-
ties,” and therefore flexible enough to offer lawyers a common vocabulary 
for disparate circumstances. Incredible as it may seem, as Ryan Magnus puts 
it, “A private collection of Lombard customs was often used to describe fiefs 
given in return for homage and fealty in Northern Europe, even though the 
text itself never mentions homage,” with the result that professional lawyers 
could override local statutes with the Roman-backed pedigree of the Libri 
feudorum.14 In his study of the consilia feudalia accompanying legal cases, 
Gérard Giordanengo, like Pennington, notes a disparity between the chron-
ological and geographical history of the consilia (which began in the thir-
teenth century but did not expand and attract specialists until the fifteenth 
and sixteenth centuries, mainly in Italy) and medievalists’ expectations: “The 
least that one can say is that these chronological and geographical facts do 
not all correspond to what we know — or what we think we know? — about 
feudal institutions and their importance in the medieval period.”15 He argues 
nonetheless for the importance of these consilia with regard to sovereignty in 
an international context, a point to which I will return.

In her controversial Fiefs and Vassals, Reynolds insists upon the need 
to revisit and to account for the influence of early feudal historiography. Fiefs 
and Vassals aims, in part, to prove that the late medieval academic laws of 
fiefs did not develop out of earlier customary laws, and that this academic 
tradition (mainly based upon the Libri feudorum), along with the sixteenth-
century interpretation of it, has led to a generalized, homogeneous, and 
misleading “construct of feudalism.” Her book attends as well to the retro-
spective authorizing strategies of the medieval academic laws of fiefs, which 
had long been read simply as the codified reflex of centuries of feudalism. 
Reynolds marshals great quantities of documentation in an effort to show 
that “fiefs and vassalage,” as well as the later “feudalism,” are “post-medieval  
constructs” of little use in approaching medieval history.16 Reynolds is cer-
tainly right to insist upon the need to revisit the tradition(s) of feudalism 
with an eye to the effects of its historiography. Empirical evidence, however, 
will never settle the arguments over feudalism, which can only be a contested 
category, in that it developed as a medium for conflicts over sovereignty and 
imperium, which inhabit feudalism and sustain it as a contradictory and 
politically active term. Attempting to come to grips with the writing of a 
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feudal past is one way of questioning what David Lloyd calls “the reasons of 
state that are embedded in the rationalities of history.”17

Augean writing

“Quid sit feudum?” the teacher Hostiensis asks rhetorically in the mid –  
thirteenth century. “Nunquam audivi convenientem diffinitionem,” he 
answers, and adds, “satis potest magistraliter describi” [What is a fief? Never 
have I heard a suitable definition . . . for teaching it can be explained well 
enough].18 As this pedagogic moment attests, the “fief” never admitted defi-
nition, which availed medieval teachers space for interpretation and medi-
eval lawyers malleability in application. This indeterminacy in turn enabled 
sixteenth-century feudists such as François Hotman (1524 – 1590) to describe 
the law attested in the Libri as “ambiguam” and “incertam,” and to imag-
ine himself a juridical Hercules who braved its Augean stable of “barbarous 
writing” in order to produce his De Feudis Commentatio Tripartita.19 The 
narrative flow of his feudal historiography, in other words, purges as it pro-
ceeds, and leaves in its wake a recuperated edifice of the law — an apt figure 
of the feudists’ writing of history as they simultaneously rejected and relied 
upon centuries of medieval legal commentary.

For legists like Hotman, the Libri occupied a pivotal position in 
legal discourse, offering on the one hand the value (or the liability) of a 
Roman pedigree, and on the other hand a barbarous language and an affin-
ity with local, contemporary custom. For scholars imbued with the ideals of 
humanism and the sense of innovation that it brought to legal teaching, as 
most of the feudists were, this doubleness corresponded to the philosophi-
cal and political tensions inherent to their discipline. They approached the 
study and reform of law with an admiration for Roman legal principles, but 
also with an acute awareness of the historical difference between cultures. 
They therefore acknowledged an irreparable disjunction between antiquity 
and the present, not simply in terms of an intervening “dark ages,” but also 
according to the terms of their conviction that laws were culturally specific 
and thus not transferable. They agreed therefore, with Petrarch’s sense of 
being cut off from the light of antiquity, as well as with the criticism, for-
warded by the “grammarians” gathered behind Lorenzo Valla, that medi-
eval jurists had naively attempted to apply Roman law directly to their own 
world. The desire of legists like Hotman to cleanse and recuperate the laws 
of the Libri, then, redoubled the larger legislative project at hand.

Most professional jurists were not content simply to relegate the 



230  Journal of Medieval and Early Modern Studies / 36.2 / 2006

Roman corpus to antiquarian status, but instead turned to reestablishing 
its text and to studying its principles within a project of comparative juris-
prudence that included, even embraced, the recent “barbarous” past. Thus, 
while Petrarch, Valla, and their “grammarian” followers wanted to expunge 
the obviously unclassical Libri from the Roman legal corpus, and scorned 
medieval commentaries such as those of the prominent fourteenth-century 
legist Bartolus of Sassoferrato (to the extent that “barbarisms” were some-
times nicknamed “Bartolisms”), most professional jurists rejected this strict 
approach, and insisted upon the centrality of the Libri (even if they refused 
its authority for political reasons) and the value of the earlier commentar-
ies.20 This was true, for instance, even of Andrea Alciato, the Italian scholar 
hailed as the leading innovator in legal teaching, of whom Kelley writes:

Alciato denounced the ignorance of the glossators (Accursiani), but 
he had little more use for the irrelevant “folly” (consciously using 
the term of his friend Erasmus) of grammarians, especially of their 
“emperor” Valla; and he celebrated the work of Bartolus and such 
later professional interpreters as his own teacher Giason, “without 
whom . . . we should have no science.”21

As they took up legal historiography from various points of indebtedness to 
state power, then, these legists were compelled by a conflicting set of tempo-
ral discontinuities. They were separated by a gap in time from the valorized 
principles of Roman law, and they were distanced, by virtue of its “barba-
rism,” from the more recent past upon which they depended, and that, with 
some reservations, they reclaimed. The Libri could be said both to analogize 
the tensions propelling sixteenth-century jurisprudence, and to occupy an 
especially conflicted place within it.

The irresolvability of the “barbarous” European past within legal 
discourse at this crucial moment in the history of empire and nation-state 
belies the idea that medieval/modern (or medieval/Renaissance) periodiza-
tion emerged simply through the “consciousness of a new age” that estab-
lished a relationship between the ancient and the modern at the expense of 
the Middle Ages.22 Periodization, if it is to have a historical legacy, results 
from a double movement, the first a contestatory process of identification 
with an epoch that it simultaneously constitutes (as we see in the feudists 
under study), and the second a rejection of that epoch identified in this 
reduced, condensed form (as we will see in Jean Bodin).23 I will be arguing 
in part that the conflicted relation of feudal legal historiography with the 
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past, along with the doubleness inherent in any attempt to theorize sover-
eignty, generated the temporal boundaries of “the Middle Ages” as sites of 
contest that took concrete form with the mapping of sovereign power.

Barbarian places

The tensions within this legal study, particularly when it comes to feudal 
law, abound in the work of Hotman, who describes feudal law in the preface 
to his De Feudis as “ambiguitatem, repugnantiam, et absurditatem,” and as 
written in “barbarica scriptione.” Yet, he had only disdain for the “gram-
mariens purifiez” who would reject medieval law and commentary as “nec 
lex sed faex” [not law but excrement], an accusation poignantly at odds with 
the Augean metaphor he applies to his own cleansing efforts, and an explicit 
reminder of the inescapable relation of fundament and fundamental.24 Hot-
man writes here as one of France’s leading jurists, as a Calvinist revolution-
ary and proponent of resistance theory (i.e., justification of political resis-
tance to a regime in power), and as a French patriot. Extreme though his 
politics were, Hotman in many senses was a typical feudist, in that he took 
up the topic of fiefs within the larger humanist projects of reorganizing and 
systematizing law, considering laws in terms of their historical specificity, 
and undertaking comparative study ultimately aimed toward distilling uni-
versal principles of equity  — the mens legum or the “spirit of the law.”25 In 
his thinking, as Ralph Giesey puts it, “the tension remained between those 
two coexisting attitudes to law which saw understanding in terms of history 
and yet demanded the demonstration of absolute values,” a tension clearly 
evident in the preface to his De Feudis, and one that would be important in 
the political application of the feudists’ work.26

Hotman claimed a Germanic origin for the feudal law attested in 
the Libri, but he also considered it, like Roman law, to have been corrupted 
by centuries of sophistic editing. He undertook its explanation and organi-
zation both for teaching and for advancing a program of legal reform aimed 
toward a national code for France — a program he outlines most explicitly 
in his polemical Antitribonian (1567).27 As its title indicates, Antitribonian 
attacks Tribonian, the sixth-century editor of Justinian’s Digest, for his mis-
understanding and corruption of the legal code.28 It also, however, empha-
sizes that Roman law had no authority in France, both because the Roman 
code was specific to ancient Roman culture, and because Hotman (as a prot-
estant and a French nationalist) defended France’s independence from the 
emperor. By contrast, as Giesey remarks in summing up his position, “feudal 
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law must be studied, because it is germane to French institutions of public 
law, whereas Roman Law has no direct application to them.”29 Nonetheless, 
Hotman holds fast to an idealizing project, and concludes by insisting that 
the principles of Justinian’s code still offered a priceless guide for a program 
of legal reform. He thus offers an effective description of the process through 
which conflicting legal practices were cleansed of their literal pertinence, yet 
were retained and made to yield a universal Roman spirit.

This universalism was of course bound up with colonialism, as 
Antitribonian quickly attests. In an imaginary scene meant to display the 
absurdity of applying Roman law to France, Hotman stages the centrality of 
colonialism to this juridical discourse. If — he proposes — a lawyer meticu-
lously trained in Roman law but ignorant of French customary law were to 
present himself “en un palais ou autre siege de ce Royaume,” then it would 
be as though he had come among the savages of America:

qui ne sçait qu’il y sera presque aussi nouueau et aussi estrange, 
comme s’il estoit arriué aux terres neuues entre les sauuages de 
l’Amerique? Car là il n’orra jergonner que d’heritages cottiers ou 
surcottiers, des droits seigneuriaux, de iustice directe, censiue, 
recognoissance, de retraits lignagers ou feodaux. . . .30

[who does not know that it would be nearly as novel and as 
strange as if he had arrived in the new world among the savages 
of America? For only jargon is heard there — cottar and surcottar 
tenancies, seigneurial rights, immediate jurisdiction, jurisdiction 
over quitrenters, assizes, first right of redemption based on kinship 
or lordship. . . .]

Almost as strange, new, and implicitly as “savage” as the inhabitants of the 
New World, the French court stands as distant from classical Rome as does 
America from sixteenth-century France. Hotman’s conjunction of “estrange” 
and “sauuages” fleshes out the full implications of the “barbarism” attributed 
by humanists to postclassical law, its foreignness defining the very limits of 
civility and civil law. Despite the estrangement in this passage of French 
customary terms and classical law, as Pocock observes, “it is clear that these 
uncouth vocables, ‘barbarous’ according to all humanist standards, are 
being contrasted favourably with the classical clarity of Roman law.”31 Like 
an early version of the “noble savage,” Hotman’s French court challenges the 
outmoded mores of classical civilization with autochthonous strength, defy-
ing their universal span in space and time, usurping the claim to empire.
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But this demonstration of the law’s limits only demands its super
session by absolute values, the mens legum, or “spirit of the law.” Thus mediated 
by the American savage, who is nonetheless kept safely distant by “presque,” 
French barbarism can authorize and be assimilated into a new European uni-
versal. As David Wallace has put it, the “discovery” and colonization of the 
“New World” has always been a principal historical determinant behind con-
figurations of the Renaissance.32 Engaging and furthering this point, Walter 
Mignolo argues that this European “discovery” precipitated a “discontinuity 
of the classical tradition” ultimately constitutive of Renaissance universals: 

The foundation of colonial difference, in the sixteenth century, 
implied the discontinuity of the classical tradition: Indigenous 
people of the Americas could not be accommodated within the 
secular history of the world initiated in Greece. And it was also 
difficult to incorporate them into the macronarrative of world 
creation provided by the Bible.33 

Mignolo rightly finds that this breach forced a reevaluation of universal cat-
egories, resulting in a redefinition of humanity coupled with racism. But this 
redefined humanity so crucial to colonial rule and the logic of empire also 
depended upon a reworked identification of and with a European “past,” 
which was articulated in minute detail yet superseded by a historiographical 
idealism that ultimately bonded — in the breach, so to speak — the “Middle 
Ages” and the colonial subject.

Hotman’s triangulated scene thus miniaturizes the disciplinary 
interests and constraints within which legists engaged the “barbarism” of 
feudal law, sometimes to cleanse it of troublesome discontinuity, but more 
often to insist upon its “barbarism” in order to reclaim it. This last position, 
part of the beginning of the “Gothic” rehabilitation that would have such a 
long political (not to mention literary and architectural) life in the name of 
nationalisms, participated in an already developing debate in which the ius 
feudale performed as a historical ground for political arguments and territo-
rial claims. I’ll turn now to the work of several feudists who preceded Hot-
man, and who delineated the stakes of this search for feudal origins.

Barbarian etymology

The rubric “de origine feudorum” dates from the fourteenth-century legal 
commentator Isernia, who raised the etymological point that feudum and its 
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related terms are not classical. Fourteenth- and fifteenth-century commenta-
tors like Isernia were interested in the legal authenticity of the Libri within 
the Roman corpus, and in the continuity of imperial authority that this 
authenticity would insure.34 In the sixteenth century, this historical question 
of etymology shifted to a question of origins bearing upon the legal ancestry 
of particular states and their claim to imperium, both in the sense of the 
translation of power from Rome, and in the juridical sense of the ownership 
of power.35 The fundamental point dividing the French position from the 
Italian position, for instance, was “whether the king of France recognises the 
emperor as superior” — a question framed by the larger claim, invoked and 
debated with reference to imperial and colonial ambition from the first to the 
eighteenth centuries, that “the emperor is lord of the whole world” [dominus 
totius orbis].36 Supporting or refuting this claim required historical evidence 
and a current theory of sovereignty, both of which were supplied, in part, 
through the historiography of feudal law. Etymology remained a focus of 
analysis in the sixteenth century, and thus became a cutting edge for history 
as it laid claim to imperial power and to jurisdiction over territory.

The French philologist Guillaume Budé (1468 – 1540) — France’s 
most famous early humanist (considered by contemporaries as the equal of 
Erasmus), a Gallican nationalist and professional servant of the monarchy 
(although not a professional jurist), and an aggressive champion of French 
cultural independence — addressed the issue of feudal law in his influential 
Annotations on the Pandects (1508), a sprawling collection of notes on the 
first twenty-four books of the Digest.37 As a humanist dedicated to the task 
of recovering the text of Roman law distorted by centuries of “barbarous” 
editing and commentary, and more dedicated than the professional jurists 
who followed him to Valla’s dictum that doctrine was inseparable from elo-
quence, Budé adopts a translatio approach in order to negotiate the tension 
between his Gallicism and the supremacy that he yielded to ancient Rome. 
In other words, he concedes the point of a Roman origin and argues for a 
transfer of leadership to France, which would emerge from the “barbarous 
shadows” of the past into cultural superiority and independence.38

Budé therefore grants a Roman provenance for the fief, which 
he defines in a way that accords with his support of absolute monarchy, 
and that limns the process by which feudal historiography performed as a  
sixteenth-century discourse on sovereignty and subjection. The provincials 
and allies of the Romans often pledged themselves as clients to Roman noble-
men, he argues, and “these clients were then obliged to keep themselves and 
their fortunes forever subjected to their patron and to keep and to venerate 
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his customs.” With an eye toward restoring local feudal custom to a position 
of classical eloquence, Budé then performs a reverse translation: “nobody, I 
think, can avoid the conclusion that nostram feudorum consuetudinem arose 
from the relation of client to patron. Wherefore, I usually apply the Latin 
term ‘clients’ to those called vassals and ‘clientele’ to that relation and cer-
emony called ‘homage.’ ”39 This linguistic reversal places the French laws of 
fiefs, like French culture, in a position to emerge from the shadows of the 
barbarous past and to claim the translation of Roman power. The language 
of fiefs thus operates for Budé, as it would for continental as well as English 
jurists over the next century, as a cutting edge in the writing of a political his-
tory executed through the principles of philology. For the professional jurists 
following Budé this edge would far more explicitly align with imperium, 
both in struggles over absolutism within states as well as in international  
conflict over the claim that the emperor is “lord of the whole world.”

Few of Budé’s compatriots would follow him in declaring a Roman 
origin for fiefs.40 The leading German jurist Ulrich Zasius (1461 – 1535), how-
ever, found Budé’s client-patron theory, as well as the principle of classicizing 
vocabulary, suitable both to his support of Charles V’s hegemony, and to 
the larger project of his full treatise on “feudal customs.”41 Writing after the 
Roman ius civile (including the Libri feudorum) was “received” in Germany, 
Zasius, an intimate of the Hapsburgs, opens his 1535 Usus feudorum epitome 
by insisting upon the central importance of feudales consuetudines, which, he 
insists, his students must learn even if its “sordid” and “barbarous” language 
did offend their fine sensibilities. He promises, nonetheless, to ameliorate 
this law’s offensive diction.42 Zasius adopts the client-patron theory (“Nos 
credimus feuda a vetustis Romanorum moribus orta” [We believe that feuda 
arose from the ancient customs of the Romans]),43 but, far less inclined 
toward absolutism than Budé, he tells the story differently: the Romans, 
having conquered the provinces of Gaul, Germany, etc., left behind a large 
part of the militae, who invited many of the inhabitants, largely peasants, to 
become “clients,” granting them lands and property as “clientele.” From this 
beginning, in the course of time, a variety of feudal customs developed.44 
However variable they may be then, for Zasius feudal customs attest to the 
continuity of empire linked to a common history for Europe.

Zasius also had different motivations than Budé for classicizing the 
barbarous language of fiefs (although despite his client-patron story he usu-
ally did not substitute “client” for “vassal”) — not only because he linked a 
Roman origin to contemporary empire and thus to his Hapsburg patrons, 
but also because he wished to validate the imperial authority of feudal cus-
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toms, past and present, upon which he would base a contractual theory 
of sovereignty (which I will discuss below). Like Budé, he understood the 
point of classical rhetoric that dictated the inseparability of doctrine and elo-
quence. Rejecting the theory that the Libri was merely a collection of private 
law, he insists upon the legal authority of feudal customs in both the lay and 
ecclesiastical spheres: it was not without reason, he says, that this law was 
inserted into the corpus Iuris Civilis.45 In contrast to Budé, Zasius rejected 
the “grammarian” approach of Valla and defended the Accursian gloss and 
“Bartolist” commentaries, retaining their position in legal history even as he 
recognized and attempted to purge their barbarous shortfalls.46 In Zasius’s 
Usus feudorum, then, the translatability of the Libri and its commentaries 
into classical diction validates the origin and the continuous participation 
of feudal customs in imperial history, and their linguistic transposition is 
ultimately a statement about the foundation of power.

For precisely this reason the famous French jurist Charles Du Mou-
lin (1500 – 1566) railed against it. In the long treatise De Fiefs (1539) that 
opens his Commentarii in Parisienses consuetudines, Du Moulin strenuously 
refutes the legitimacy of the classicizing tactics of Budé, who “barbara feu-
dorum vocabula latinis commutavit” [converted the barbarous vocabulary 
of fiefs into Latin], and even more strenuously criticizes Zasius’s imitation of 
this practice.47 For Du Moulin, it was necessary to reclaim and to embrace 
barbarian etymology in order to insist upon a difference in feudal origin that 
would open the foundation of this law and allow for a competing narrative 
of sovereignty based on its terms. As Kelley puts it, “Dumoulin protested 
that his objections to such classicizing rested on no mere verbal quibble; 
the point was not a change in terminology but a difference in historical ori-
gin.”48 Du Moulin effectively positions the “barbarous” language of fiefs as 
a shibboleth that reveals ethnic distinctions and enforces a territorial claim 
to sovereignty. Although he dismisses Zasius’s linguistic translatio as mere 
fondness for elegant diction, his response points to the increasing importance 
of this language in legal debates over the nature of European institutions 
and monarchy, and signals the role it was beginning to play in nationalist  
historiography and international law.

Du Moulin’s embrace of barbarian etymology allowed for an inno-
vative and consequential move, announced in his first sentence: “Merito 
priore loco ponitur hic materiae fedalis titulus, quum feuda sint proprium 
et peculiare inventum veterum Francorum.”49 Fiefs were an invention of the 
Franks, and from them spread south, first to Gaul, then to Lombardy (with 
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the Lombards, who had learned feudal practices from the Franks), the two 
Sicilies, Apulia, and many other regions.50 He rejects the Libri entirely as 
Lombard, late, and derivative — nothing, in fact, except local Italian law, 
introduced well after the compilation of the Roman corpus (which in any 
case had no authority in France).51 Reversing the movement of translatio 
imperii, Du Moulin exploits the cultural capital that had accrued to feu-
dal historiography through the Libri’s incorporation in the Roman code, 
and appropriates it for the Franks. Combining an already established French 
rejection of the Libri’s authenticity (i.e., its authority in France) with a rejec-
tion of its claim to historical priority, he merges feudal historiography  — now 
broken free from the Libri — with the swelling tradition of Gallic national-
ist historiography. Turning to Parisian custom as authority, he effectively 
builds up an ius commune based on feudal custom that could stand up to 
the Roman ius civile. His “Germanist” thesis would quickly link with the 
project of Gothic rehabilitation, later advanced for instance by his friend 
Hotman, which would carry the politically charged, chauvinistic banner of 
“feudalism” for centuries and that would, in the eighteenth and nineteenth 
centuries, become both a heuristic and a tool for colonial enterprise.52

De Fiefs thus simultaneously expands feudal custom as a capacious 
legal and social category, and secures it as an origin myth for French sover-
eignty  — both in the sense of declaring French supremacy and independence 
from the empire, and in the sense of defining imperium as the prerogative 
of the king, a double-edged argument already developed for feudal custom, 
although less explicitly, by Zasius for the imperial side. Combining an insis-
tence that only local custom can provide the basis of legitimate law (“Ergo 
consueutudines nostrae sunt ius commune”)53 with an argument that the 
sovereign relation encapsulated in the fief had its basis in the ius gentium 
(the “law of nations”), Du Moulin, like Zasius, formulates a theory of sov-
ereignty based upon the fief that exhibits the tension, to quote Giesey again, 
“between those two coexisting attitudes to law which saw understanding in 
terms of history and yet demanded the demonstration of absolute values.”54 
The implicit universalism of the fief finds resonance in Hotman’s savage 
scene, and a generation later will provide a basis for Jean Bodin to theorize 
relations of dominance and subjection on an international scale. 

So far, I have focused primarily on the process by which sixteenth-
century jurists narrativized feudal law as they developed and justified his-
torical and geographical claims to sovereignty. Even more important to the 
process of periodization, however, is the role of this narrative in struggles 
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over the definition of sovereignty and subjection, slavery and freedom, to 
which I will now turn.

Feudal sovereignty and the “law of nations”

The contrasting views of Zasius and Du Moulin regarding sovereignty are 
well known, and both are based upon a theory of the fief.55 Zasius held, 
as Steven Rowan puts it, “that the Roman prince, far from being freed 
from the law’s bonds, was in fact bound by feudal contracts in the same 
way as a private person (Princeps Romanus ligatur contractibus sicut privata 
persona).”56 Just as the reciprocal contract of the fief bound lord and vas-
sal equally, the prince — or the emperor when Zasius passes judgment in a 
specific case — was bound by constitutional agreements, including certain 
legal decisions by his magistrates.57 For Du Moulin, in contrast, the feudal 
contract both illustrated and grounded the executive independence of the 
prince in matters of state, even though he agreed that the prince must keep 
private contracts. These sixteenth-century struggles over sovereignty were 
often phrased, in a continuation of a long medieval tradition with classi-
cal roots, in terms of the merum imperium — sheer power, or the “power 
of the sword” — ultimately the right to inflict the death penalty. Merum, 
or “pure” imperium was power held by right of office, exercisable according 
to the holder’s discretion without reliance upon a superior. Delegated impe-
rium, by contrast, was subject to the prince’s control and was thereby consid-
ered a form of subjection. Royalists tended to define the merum imperium as 
indivisible and vested solely in the king, with magistrates holding imperium 
only by delegation; those resisting absolutism argued for its divisibility, and 
distributed fully vested power between king and magistrates.58

In their arguments regarding the merum imperium Zasius and Du 
Moulin are grappling, as are their contemporaries, with the conceptual limit 
of sovereignty, the paradox that, as Giorgio Agamben observes, “consists in 
the fact the sovereign is, at the same time, outside and inside the juridical 
order.”59 Classical and medieval political theory explicitly recognizes this 
paradox, typically expressed in the imperial formula that the prince is simul-
taneously lawmaker and unbound by law (legibus solutus). The “pure” pos-
session of power encapsulated in the merum imperium operates at precisely 
this point: its holder is, by law, outside the reach of law. It thus succinctly 
captures the basic political problem of the constitution of sovereignty: “the 
sovereign is the point of indistinction between violence and law, the thresh-
old on which violence passes over into law and law passes over into vio-
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lence.”60 Drawing on the political theory of Carl Schmitt, Agamben phrases 
the paradox of sovereignty in terms of the sovereign exception: just as the 
sovereign is both inside and outside law, sovereignty resides in the power to 
suspend the law, to declare the state of exception. The exception to a rule 
of law (for instance imposing the death penalty for the crime of homicide) 
defines and maintains even as it suspends the rule, which exists as a relation 
to the form of its suspension. In his work on sovereignty, Georges Bataille 
describes the temporality of this link between death and sovereignty not as 
suspension but as dissolution (a suggestion that coincides nicely with the 
sovereign’s status as legibus solutus) of the epistemological and political econ-
omy that binds humans to servitude. As a refusal of the limits imposed by 
the fear of death and of the always anticipatory labor of knowledge, Bataille’s 
sovereign moment is aporetic, an “un-knowing” that usefully connects both 
with the feudists’ concern with the relation of sovereignty and servitude, and 
with the structure of periodization.61

In their struggles over sovereignty, sixteenth-century legal schol-
ars were competing to define the location of sovereignty, the “power of the 
sword” that operated as law but also superseded law. Feudal historiography, 
conflicted in its relation to the past and characterized by its insistence upon 
both local specificity and universal ideals, emerged as a means of negotiating 
the sovereign paradox as legists sought to restrict or to empower absolutism, 
and to legitimize nationalist and increasingly expansive imperial agendas. 
The feudal relation, in turn, became the basis for theorizing the sovereign 
subject.

As he theorizes sovereignty, Zasius extends the logic of the binding 
feudal contract to his argument regarding the merum imperium. Even though 
the making of law comes under the eminence of the prince and jurisdiction 
proceeds from him, he can neither annul the rights of his subjects nor the 
judgments of his magistrates, who do not have the power of lawmaking but 
do hold merum imperium in certain jurisdictional areas.62 The contractual 
relation of the fief thus grounds Zasius’s attempts to limit and to disperse 
power, a project furthered by his argument that the fief originated with and 
thus had an authentic basis in Roman law. This solution does not, however, 
take account of the prince’s status as legibus solutus, and Zasius thus faced 
the difficulty of appearing to subordinate the prince to civil law. Zasius gets 
around this problem by placing the contractual obligation not under positive 
law but under the ius gentium — the “law of nations,” understood to derive 
more directly than positive law from the universal principles of equity and 
justice foundational to civilization, and therefore invoked as a moral force 
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both to safeguard each state’s right to self-rule and to negotiate relations 
between states. On the basis of the fief, in other words, Zasius theorized a 
social contract that is both specifically locatable and universally valid. The 
ius gentium thus was (and is) a self-conflicted category, that, like “human 
rights” today, shuttled between the often contrary demands of respect for 
individual cultures (both tyranny and slavery, for example, were covered 
by the ius gentium) and of an insistence upon fundamental moral principles 
(such as human liberty), and it could of course always come to the service 
of politics.63 As a category of law the ius gentium had a long and convoluted 
history, and sixteenth-century legists drew upon both classical and medieval 
theories as they contemplated national and international politics.

By placing the obligation of a feudal contract in the category of the 
ius gentium, Zasius positions it not only beyond the prerogative of individual 
rulers, but in a sphere of law fast becoming a medium of comparative juris-
prudence in the context of burgeoning colonial enterprise — or, in Kelley’s 
perhaps euphemistic terms, “the jus gentium (or jus novissimum gentium) 
represented the expanding and extra-European horizons of modern politi-
cal and social thought. Most portentously,” he continues, “the jus gentium 
represented the legal face of that ‘universal history’ in which Bodin found 
the basis both for his juridico-historical ‘method’ . . . and for his massive 
treatise on comparative public law.”64 The inevitable conjunction of law and 
violence (or consent and conquest) within any theory of sovereignty, and the 
obvious role of colonial conquest in Europe’s expanding horizons, must be 
kept in mind as we consider the tension between local custom and universal 
values in the writing of “feudal law” as part of the ius gentium.

For Du Moulin, as for Zasius, the contractual relation of the fief 
provided grounds for an appeal to the ius gentium, although he would arrive 
at a different conclusion. Du Moulin, a staunch royalist, is perhaps best 
known for his categorical statement, made in his chapter on “homage,” that 
the king is fully vested with all merum imperium, and that seignorial juris-
dictions were usurpations:

For it is evident in all this realm and in any part of it whatever 
that the king is by common law vested with all jurisdiction and 
imperium, since he is the most high monarch of his kingdom. . . . 
And he is vested with these rights by specific disposition of the 
ius gentium . . . and from this it must be agreed that they are mad 
who think the king vested only with the final appeal, or, if I may 
use their words, with the last resort, because, on the contrary he is 
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established in every grade and species of jurisdiction in the whole 
realm. . . . And so by common law and ius gentium all jurisdiction 
of this realm is the king’s since not the least jurisdiction may be 
exercised unless by him or in his name and authority.65

To suggest, as has been done, that Du Moulin’s argument here amounts to 
an “attack on the feudal vision of French society,” or a condemnation of “feu-
dal relationships,” is in an important sense anachronistic, and entirely misses 
the constitutive force of feudal historiography.66 Rather than condemning 
decentralized power as feudal, Du Moulin is developing an argument about 
sovereignty based upon what he claims to be the essence of the feudal con-
tract, which in turn upholds his royalist theory of the merum imperium. As 
we will see below, this conjunction provides the basis for his theory of the 
relation between an absolute sovereign and his “free” subject. Du Moulin’s 
De Fiefs, then, simultaneously establishes the “Germanic” narrative largely 
responsible for what will become the predominant trajectory of feudal histo-
riography and the development of feudalism as a historical category, and it 
relies upon the idea of the feudal relation to theorize “absolutism” on behalf 
of the state, a stance that will be popular among legists for nearly a cen-
tury.67 We could say, in fact, that the historiographical “becoming-feudal” of 
the European past was a condition of possibility for an escalated departure 
of European nations from “feudalism” in its general sense of decentralized 
power.

To a degree, Marxist historiography offers an explanation for this 
relation of feudal theory and arguments for absolutism. In his discussion of 
absolutism and periodization, for instance, Perry Anderson emphasizes the 
importance of the Renaissance revival of Roman law to the emergence of 
“the Absolutist State in the West.” He is careful to recognize the connection 
between this revival and the medieval study of Roman law beginning in the 
twelfth century:

The dual forces which produced the new monarchies of 
Renaissance Europe found a single juridical condensation. The 
revival of Roman law, one of the great cultural movements of 
the age, ambiguously corresponded to the needs of both social 
classes whose unequal power and rank shaped the structures of 
the Absolutist State in the West. Renewed knowledge of Roman 
jurisprudence dated back, in itself, to the High Middle Ages. 
The dense overgrowth of customary law had never completely 
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suppressed the memory and practice of Roman civil law in the 
peninsula where its tradition was longest, Italy. . . . Beyond Italy, 
Roman legal concepts gradually began to spread outwards from 
the original rediscovery of the 12th century onwards. By the end 
of the Middle Ages, no major country in Western Europe was 
unaffected by this process. But the decisive “reception” of Roman 
law — its general juridical triumph — occurred in the age of the 
Renaissance, concurrently with that of Absolutism.68

Anderson argues that this “reception” of Roman law (which, in all its com-
plications, is what we have been considering here) had a dual, conflicted 
provocation: it answered to property interests of the commercial and 
manufacturing bourgeoisie, and it served the royal governments’ drive for 
increased central power. The latter, abetted by aristocratic revision of law 
in response to changing social and economic conditions, was not a struggle 
against feudalism, but was rather “a redeployed and recharged apparatus of feu-
dal domination,” which restructured but maintained aristocratic rule. Thus 
Anderson suggests, in a collocation taken from Marx, that the revival of 
Roman law enhanced “feudal Absolutism.”69

This formulation usefully complicates the politics of medieval/
modern periodization, and makes sense of Du Moulin’s theorization of cen-
tralized power on the basis of the feudal relation. And, even though it does 
not take account of the Libri feudorum and its commentary tradition within 
and against the Roman legal tradition, it offers an explanation for its impor-
tance, both from the twelfth to the fifteenth centuries when, appended to 
and glossed with Roman law, it steered the course of professionally adminis-
tered aristocratic laws of fiefs, and in the sixteenth century when its postula-
tion as an origin myth for European sovereignty demarcated a feudal past 
that in turn organized the content of history in the service of the state. It 
does not, however, account for the performance of feudal historiography in 
achieving the ends of “feudalism” — the process, in other words, by which 
the self-effacement of the writing of a feudal past constitutes both the possibil-
ity of its existence as a concept and its culmination in this history. Instead, 
Anderson undoes periodization based upon feudalism and reinscribes it on 
the basis of “Absolutism.” These intertwined paradigms of periodization, 
however, both emerge from the doubling back of feudal historiography upon 
itself in an act of mapping sovereign boundaries onto a universalized chro-
nology. The medieval/modern divide is so stubborn because it describes not 
a passage, but an aporia.
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This aporia accounts for the disappearance of feudal historiography 
from the temporalization of subjection, which could never have taken hold 
simply on the basis of a Petrarchan “dark ages” that swallowed the light of 
antiquity, or through the philosophical, religious, and literary projects that 
followed and proclaimed a new age.70 The “dark ages” got its teeth, I sug-
gest, largely because feudal historiography meshed with legal teaching and 
practice, and because the theorization of sovereignty and subjection on the 
basis of feudal law easily accommodated a discourse on slavery and trans-
ferred it to the past. Feudal historiography’s double, conflicted relation with 
its postclassical past (a past that it calls antiqui, and never, so far as I have 
seen, media aetas or its cognates) forces a rethinking of the “becoming” of 
the modern in terms of a historical consciousness of a new age.71 Once feu-
dal sovereignty gained status as a concept and its conflicted narrative disap-
peared, the “Middle Ages” could eventuate as distinct entity, and subjection 
could emerge as past and elsewhere.

Feudal law and slavery

Feudal law became particularly amenable to a discourse on slavery because 
in the hands of royalists like Du Moulin — who generally favored what is 
now termed absolutism — its negotiation of the sovereign paradox (sover-
eignty is the point of indistinction between violence and law, force and con-
sent) brought it into explicit structural alignment with the logic of slavery. 
As Orlando Patterson has demonstrated in his now justly famous Slavery 
and Social Death, a master’s total power or property in the slave requires 
the exclusion of the claims and power of others in him, and he in them: 
social death.72 I am not suggesting that feudal vassals (that is, vassals in 
the formal relation of fief-holding) — either before or during the sixteenth 
century  — were slaves in an institutional sense, or in the sense of the condi-
tions we usually associate with that term. Rather, in isolating the king as 
the sole holder of the merum imperium, Du Moulin, whom I will take as an 
example here, likewise isolated the political subject from all ties of political 
dependency other than those with the king. “Pure” sovereignty and slavery, 
as Hegel’s lord/bondsman (or master/slave) dialectic suggests, are inextrica-
bly paired.

In feudal historiography this discussion occurs mainly under the 
rubric of “homage.” Du Moulin presents his claims regarding the merum 
imperium in a discussion of servitus, which he defines as the “proper” (as 
opposed to metaphorical) sense of “homage.”73 Servitus, he explains, may 
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be either “personal,” by which one is bound in personal service/servitude, or 
“real” (referring to real property), by which one pays rent for land in return 
for protection, and is free (liberi). He observes that the act of homage had in 
recent practice applied in both situations, and it is through this indistinction 
between liberty and bondage in the act of homage that Du Moulin mounts 
his argument regarding the merum imperium.

In discussing the two “metaphorical” applications of homage — those 
by reason of jurisdiction and by reason of fief-holding — Du Moulin stipu-
lates that the act of homage, as an oath of obedience and a form of self- 
subjection, necessarily entails the relation of bound personal service. It may 
not, therefore, properly apply between a free tenant and his lord, whose rela-
tion, he insists (in a move that would separate the economic from the politi-
cal), is merely a real estate transaction — a form of free exchange. The meta-
phorical (or “improper”) uses of homage are therefore illicit. Invoking both 
Frankish and Roman history, as well as the old commentators on the Libri 
feudorum, he argues that this precept is held by nature, nations, and the civil 
law (“iure naturali, gentium, et civili”). This extension is important for the 
future relationship of this theory to slavery, which had traditionally been the 
purview of natural law and the law of nations, and will help Bodin to extend 
homage, as slavery, to international politics.74

Du Moulin ultimately insists that the only legitimate bound rela-
tionship is that between king and subject. Any lord who requires homage 
from his fief-holders or from those within his jurisdiction behaves as a tyrant, 
improperly subjecting those who have a free relation with him, and abusing 
the power that he holds by virtue of the king, who holds the entire king-
dom in dominium directum (while magistrates and lords hold only dominium 
utile). One can be subject only to the king, and may therefore do homage, in 
the proper sense of pledging fidelitas absoluta, only to the king.75 Du Mou-
lin thereby eliminates the possibility of political interdependencies between 
subjects, which had occurred, in his estimation, through improper practice 
of “homage,” and he shifts the relation of liberty and bondage entirely to 
that between king and subjects. He insists, in other words, upon a form of 
social death, in the sense that the king’s total power requires the exclusion 
of the claims and power of others upon the subject, as well as the exclusion 
of the subject’s reliance upon others for political viability. A generation later, 
Jean Bodin will register the proximity of this theory to the logic of slavery by 
describing vassalage as “une vraye servitude d’esclave.”76

Du Moulin thus sketches out a theory of legal subjectivity that pos-
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its the constitution of the sovereign subject, whose speech (possessed of the 
merum imperium) has the literal power to do what it says precisely because 
of its totalized relation to the subjected subject, whose speech in the act of 
homage paradoxically declares itself incapable of such a sovereign speech 
act. Recognizing the interdependency of this relation, Du Moulin places 
one limitation upon the king, based on the reciprocal nature of the fief. Like 
Zasius, he holds that neither lord nor vassal can infringe upon the rights 
guaranteed by their contract.77 Therefore, even though the king holds domi-
nium directum over all honors and jurisdictions, he cannot alienate them 
from the kingdom, for in so doing he would effectively annihilate himself 
as king.78

Du Moulin’s theory of feudal sovereignty and Bodin’s subsequent 
rendering of vassalage as “une vraye servitude d’esclave” suggest that there 
may be a historical, as well as a logical, relation between feudal historiog-
raphy and Hegel’s dialectic of recognition in the Phenomenology of Spirit. 
I want briefly to address this implication, for it signals the complex reper-
cussions of feudal historiography’s entanglement with colonialism, and this 
entanglement’s subsequent inflection of history’s temporal politics. I am not 
interested here in answering the often-asked question of where Hegel’s lord-
ship/bondsman relation originated — a question, I believe, that has no single 
answer. I want instead to emphasize that the terms and concepts he used had 
long histories at the time of his writing, histories deeply embedded not only in 
philosophy but also in legal interpretation and practice, histories that played 
themselves out in the vocabulary of his contemporaries as they stormed the 
Bastille or mutinied against slave-masters in Haiti.79 The caveat to keep lit-
eral scenarios at bay as we read Hegel’s abstract, or “allegorical” dialectic of 
self-consciousness becomes both more and less problematic when we consider 
the histories already at work in his terms, and their negotiation of sovereignty 
in the context of slavery both before and during Hegel’s writing.

We can approach this problem through a specific translation con-
troversy, one sparked by Alexandre Kojève’s much discussed translation of 
Hegel’s Herrschaft und Knechtschaft as maîtrise et esclavage, which Jean Hyp-
polite reproduced in his 1939 translation of the Phenomenology into French.80 
Peter Osborne comments upon this translation and its consequences:

This translation replaces the feudal terms of Hegel’s analysis 
(to which the English “serfdom” is appropriate) with a notion 
of slavery resonant with both the world of ancient Greece and 
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the heritage of European colonialism. This would prove to be a 
brilliant move in the years during and immediately following the 
Second World War, as Occupation gave way to Liberation and 
decolonization, revitalizing Hegel’s text in hitherto unforeseen 
ways — as Sartre’s and Fanon’s appropriations of the model 
indicate. However, precisely because of its contemporaneity, this 
translation has led to serious misunderstandings of both the place 
of this particular dialectic within Hegel’s text and its relationship 
to Marx’s work.81

Complicated as this reception history is, it only looks one way. Lordship 
and bondage (in the sense that these were used in feudal historiography) had 
been in exchange with mastery and slavery since at least the mid – sixteenth 
century, particularly in the work of Bodin (which Hegel knew), and spe-
cifically in a colonial context. So had serfdom, although neither Hegel nor 
Bodin conflated serfs and feudal law.82 If we grant that Hegel’s Herrschaft 
und Knechtschaft are “feudal” terms — and, as Andrew Cole has argued, 
there is good reason why we should — then we must also recognize that 
when Hegel took them up they were already heavy with historicism’s nego-
tiation of sovereignty and its negation of slavery, just as they were during and 
after the writing of the Phenomenology.83

As Susan Buck-Morss has shown, the terms of the lord/bondsman 
dialectic intersected for Hegel with the daily events of the Haitian slave 
revolt, which occurred just before he wrote the Phenomenology (1805 – 6), 
and which he followed closely. She argues that Hegel echoed the political 
language of the revolt, which itself deliberately echoed French revolutionar-
ies’ cries against “esclavage antique” (which resonated with those against “la 
féodalité”). Condemning the failure of scholars to consider the significance 
of “real slavery” to Hegel’s dialectic of recognition, she argues:

The problem is that (white) Marxists, of all readers, were the 
least likely to consider real slavery as significant because within 
their stagist understanding of history, slavery  — no matter how 
contemporary  — was seen as a premodern institution, banned 
from the story and relegated to the past. But only if we presume 
that Hegel is narrating a self-contained European story, wherein 
“slavery” is an ancient Mediterranean institution left behind long 
ago, does this reading become remotely plausible — remotely, 
because even within Europe itself in 1806, indentured servitude 
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and serfdom had still not disappeared, and the laws were still 
being contested as to whether actual slavery would be tolerated.84

Buck-Morss is certainly right that the refusal of this significance registers the 
repeated effacement of slavery  — a forgetting that is fundamental to “mod-
ern” Europe’s civil story. “Real slavery” and its relationship to the past are, 
however, already encoded in the terms of Hegel’s dialectic, though they are 
made invisible there too. And as long as the writing of feudal historiography 
remains occluded, its negotiation of the sovereign paradox on the basis of 
a superseded past, yielding a universal “spirit of the law,” will continue to 
regulate the pulse of history and continue the same patterns of forgetting. 
In this regard, Kojève’s maîtrise et esclavage for Herrschaft und Knechtschaft is 
perhaps most faithful, in that it faces up to the repetitive historical logic of 
slavery in the feudal narrative’s mediation of sovereignty.

Timing slavery

In his Les six livres de la République, Jean Bodin explicitly joins the feu-
dal negotiation of the sovereign paradox to the problem of slavery and the 
international slave trade. His famous discussion of sovereignty in Book I, 
chapter 8 relies, like Du Moulin’s, upon the feudal relation, which for Bodin 
illustrates both the unencumbered power of a true sovereign (who does not 
give his oath to his vassal, despite their mutual agreement) and the absolute 
obedience owed by the subject to the sovereign prince.85 This reliance upon 
feudal commentary in defining the mutual exclusion of oath-taking and 
true sovereignty will be key to Bodin’s analysis of oaths between rulers and 
their relation to slavery in Book I’s little-noticed chapter 9.

Chapter 9 addresses the status of feudatory princes, and opens by 
dividing space and time according to the initiation of feudal law: the ques-
tion of feudatories “deserveth a speciall Chapter by it selfe, for that it hath 
no communitie with the auntient markes of Soueraigntie, which were before 
the right of Fees, vsed in all Europe and Asia, and yet more in Turkie than 
in any place of the world.”86 This spatio-temporal claim allows Bodin to 
make arguments about the political relations of European states from their 
incipience to his own moment, while the territorial extension of “fees” to all 
Europe and Asia allows him to corroborate his evidence against universal 
standards, particularly “the Turkes.” The figure of the tyrannical Turk was 
well established by the time Bodin wrote, and was used by Hotman, for 
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instance, to contrast French freedom to the extreme of Turkish government, 
in which a ruler controlled men like cattle and beasts.87 But Bodin, who 
rarely flinches at the implications of the sovereign paradox, uses the Turk-
ish image here as elsewhere as a limit case for his argument that a strong 
monarch protects, rather than restricts, his citizen’s liberties. Freedom is the 
point of this chapter, which asks whether tributary and feudatory princes 
may be sovereign, and immediately raises the issue of slavery with a quota-
tion from Martial: “esse sat est servum, jam nolo vicarius esse: / Qui Rex est, 
Regem Maxime non habeat” [To be a slave it is enough, I will not serve a 
slave: / Who is a king, friend Maximus, no other king must have].88 A feuda-
tory king, in other words, is servile, and his subjects no better than vicarii, 
the slaves of a slave.

Bodin had already dwelt at length upon slavery in chapter 5, and 
his discussion of slavery and state governance in that chapter leaves no doubt 
that the contemporary threat of Spain and Portugal, figured in terms of 
their invasive and destabilizing reintroduction of slavery, informs the con-
junction of feudal law and slavery in chapter 9. Taken together, these two 
chapters offer a paradigm of the process by which the intertwined politics 
of historiography and colonialism simultaneously demarcate temporal and 
territorial boundaries.89

Slavery in chapter 5 is both past and imminent, both memory and 
threat. Bodin condemns slavery as immoral and dangerous to the political 
stability of the state, a practice contrary to nature that had been abandoned 
and nearly forgotten in Europe, but was now spilling back over its borders 
with the abuses of the Portuguese and of France’s archrivals, the Spanish, 
as they trafficked in Africa and the Indies. Bodin’s narrative suggests that 
the moral and territorial integrity of European states, particularly France, 
solidified with the eradication of slavery, first with the manumission of “true 
slaues” (around the twelfth century) and then increasingly with the enfran-
chisement of manumitted men, who had continued to live under a “bond of 
seruitude.”90 He therefore distinguishes the status of “true slaves” from what 
is usually termed medieval serfdom, but nonetheless considers the latter a 
form of slavery inimical to the liberty of the commonwealth. Since Bodin 
theorizes the commonwealth on the model of the household, within which 
slaves form part of the family, slavery necessarily implies a divided house.91 
He thus associates slave-holding with civil war, both in the Frankish past 
and in his own time, and the enfranchisement of slaves with “libertie” and 
national strength.92
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Early in this chapter Bodin claims that slavery exists in the whole 
world, “excepting certaine countries in Europe.”93 The recent encroachment 
of slavery within Europe through the actions and example of the Portuguese, 
however, threatens to erase this territorial distinction by undoing time. Slav-
ery is returning,

to the imitation of the Portugals, who first called in againe 
Seruitude, now for many worlds of yeares buried in forgetfulnesse 
in Europe; and are in short time like enough to disperse the same 
ouer all Europe, as is now alreadie begun in Italie.94

The renewal of slavery would unbury the past, and reverse the process of 
forgetting that is necessary, as Ernst Renan observed long ago, for “the cre-
ation of a nation.”95 Unity is only possible if the violence of past difference is 
forgotten, a point that accords with Bodin’s description of slavery as violent 
division within the household, and its effacement as the story of France’s 
emergence as a unified state with secure liberties. Because the unburying of 
the past comes as an imposition from the outside, it also threatens the vio-
lent breakdown of the borders between Europe and its others, exposing even 
Christians to exportation and captivity:

For now a good while ago Africa and Asia, and the Easterne part 
of Europe also haue accustomed to nourish and bring vp in euery 
citie, stocks of slaues, in like manner as if they were beasts, and 
of them to make a great marchandise and gaine. For within this 
hundred yere the Tartars (a kind of Scythian people) in great 
number with fire and sword entring into the borders of Moscouia, 
Lituania, and Polonia, carried away with them three hundred 
thousand Christians into captiuitie.96

Bodin’s account of slavery’s reentry into Europe describes the violation of 
a double spatio-temporal border. For Europe and especially France, slavery 
had been past, and its secure enclosure through encryptment and forgetting 
founded the very possibility of civil unity and territorial as well as moral 
integrity. For the rest of the world, slavery continued into the present, and 
this political, moral, and temporal difference had marked its boundaries 
with Europe. Portugal and Spain, as European countries that begin to prac-
tice slavery elsewhere and then reintroduce it to Europe, disrupt these bor-
ders from both within and without, invading it with its own repressed basis 
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of unification, and instantiating a European self-difference that confuses the 
delineation of its territory and raises the divisive past from its grave, thus 
dissolving the very distinctions that define sovereign territory and enable the 
exercise of true sovereignty.

Chapter 5 does not mention feudal law, which for Bodin concerned 
relations between property holders — not serfs or slaves as he is considering 
them historically. The slavery he associates with the feudal relation results 
from a determined analysis of the logic of sovereignty, which he distills to 
the conclusion that any prince who holds anything in fealty is not sovereign. 
Like Du Moulin, he finds that homage always entails a bond of personal 
service and subjection:

Wherfore we conclude, that there is none but he an absolute 
soueraigne, which holdeth nothing of another man; considering 
that the vassall for any fee whatsoeuer it be, be hee Pope or 
Emperor, oweth personall seruice by reason of the fee which he 
holdeth. For albeit that this word Seruice, in all matter of fees, and 
customes, is not preiudiciall vnto the naturall libertie of the vassall; 
yet so it is, that it importeth a certaine right, dutie, honor and 
reuerence that the vassall oweth vnto the lord of the fee: which is 
not indeed a servitude reall, but is annexed and inseperable from 
the person of the vassall, who cannot be therefrom freed, but by 
quitting his fee.97

Possession of the fee therefore constitutes the bond of subjection. In con-
trast to Du Moulin, Bodin differentiates the vassal from the king’s natural 
subject, who is always bound to his sovereign and cannot be released from 
his oath, whether or not he holds a fee. Relying, that is, upon definitions of 
oath, service, and loyalty developed in feudal historiography, Bodin creates 
a distinction that solidifies the state by separating loyalty from the contin-
gency of fee-holding, and at the same time shifts this contingency to the 
question of sovereign borders between states. It is then but a short step to 
demonstrate that a king who holds territory in vassalage to another loses his 
sovereignty. To emphasize the totality of this loss, Bodin demonstrates (with 
special attention to the self-subjection of English kings to the French) the 
humiliation entailed in homage — with poignant examples of abjection that 
recall the details of Hegel’s struggle for recognition. He ultimately concludes 
that subjection to another’s sovereignty through homage is indistinguish-
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able from the condition of a slave — as the benchmark Turks esteem it, “une 
vraye servitude d’esclave.”98

Saving the time-honored French freedom, Bodin’s comparative his-
tory eventually shows the world to be, or to have been, a tangle of dependen-
cies. In Book II, he pursues this interweave of feudal law and slavery, sug-
gesting that feudal bonds and homage must no longer underpin the properly 
governed European state, while elsewhere, rightly or not, they provide the 
means of territorial subjection, bondage, and tribute.99 His contention that 
slavery belongs to Europe’s past (historically and by moral right), his detach-
ment of the subject’s loyalty from property relations, and his mapping of 
homage as a condition of territorial enslavement both depends upon and 
rejects a “feudal” European past already conceptualized by the feudists’ 
fraught identification with feudal law as they theorized sovereignty. Ulti-
mately, Bodin’s schema associates feudal bonds with Europe’s past and with 
enslavement, now located elsewhere, mainly through the exercise of Euro-
pean power, and thus, as an early formulation of the “denial of coevalness,” 
maps coordinates of dominance and subjection onto space and time. It accu-
rately enough describes the trajectory of both the feudal image and the appli-
cation of feudal law over the next several centuries — not of course because 
Bodin predicted it, but because he worked within a juridical tradition con-
flicted in its relation to the past and struggling to distill universal principles 
for warring states that were, simultaneously, consolidating their rule and 
expanding their horizons through a spatio-temporal logic that would yield 
the “Middle Ages” and the “Third World.”
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